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SEPARATE CONCURRI NG AND DI SSENTI NG GPI NI ON

| concur in the majority's statenment of the rule to be
applied in deciding whether a crimnal attenpt has occurred. I

di ssent, however, fromtheir application of that rule to this case.

The applicable standard of review for this case is
"[f]lindings of guilt in crimnal actions whether by the trial court
or jury shall be set aside if the evidence is insufficient to
support the findings by the trier of fact of guilt beyond a

reasonabl e doubt."” Tenn. R App. P. 13(e); see also Jackson v.

Virginia, 443 U S. 307, 319 (1979) ("[T]he relevant question [in
review ng the sufficiency of the evidence] is whether, after view ng
the evidence in the light nost favorable to the prosecution, any
rational trier of fact could have found the essential elenents of
the crinme beyond a reasonabl e doubt."). Applying this standard of
review, | would find that under the test adopted by the majority for
determ ni ng whet her a "substantial step" was taken, the evidence in

this case is insufficient as a matter of | aw.



st at es,

(Enphasi s added) .

Tenn. Code Ann. § 39-

in pertinent part:

12-101, the crimnal attenpt statute,

(a) A person comits crimna
attenpt who, acting with the kind of
culpability otherwise required for

t he of f ense:

(3) Acts withintent to conplete
a course of action or cause a result
that would constitute the offense,
under the circunstances surrounding
the conduct as the person believes

them to be,

and t he conduct

constitutes a substantial step toward

t he conmm ssi on

(b) Conduct

of the offense.

does not constitute a

substantial step under subdivision

(a)(3) wunless

the person's entire

course of action is corroborative of
the intent to conmt the offense.

Based upon this record, | would find that the

"entire course of action"” of these two twelve-year-old girls was not

“strongly corroborative” of intent to conmt second-degree nurder

and t hat

the evidence was insufficient as a matter of | aw I n

| ooking at the "entire course of action,” we should renenber that

t hese were twelve-year-old girls, not explosive-toting terrorists.

Accordingly, while |

of the rule stated i n Dupuy V.

(1959),

concur in the mgjority's abandonnent

State, 204 Tenn. 624, 325 S.W2d 238

di ssent fromthe conclusion of the majority in this case.
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